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 “A will is an instrument by which a person makes a disposition of his property to take effect after 
his decease, and which is, in its own nature, ambulatory and revocable during his life. [Jarman on 
Wills, p 18]”  Wills are not always an instrument, they may be oral or nuncupative.  
 
Testament – typical document passing realty, personalty or both 
Testator  - person making will or testament 
Devisor – One who makes a will 
Devisee – One to whom realty is passed by will 
Legatee – one to whom personalty is passed by will. This and Devisee are used interchangeably in 
popular usage. 
Devise – (v) to pass realty by will  
Bequeath – to pass personalty by will 
Testamentary Capacity & Intent : Infant; Coverture;  Aliens;  Conviction of Crime;  Mental 
Capacity; (Sound Mind);  Fraud & Undue Influence; Mistake 
Kinds: Written Will; Holographic (Olographic) Wills, Nuncupative Wills, Conditional Wills, Joint & 
Mutual Wills;   

Estate Records include wills, administrations, settlements, divisions and guardian reports. When an 
individual dies, they may leave a will stating their desires regarding the distribution of their real and 
personal property.  The estate of an individual leaving a will is referred to as testate. The estate will be 
administered by an Executor  (male) or Executrix (female) named by the deceased within the will.  

 Individuals often did not leave a will at the time of their death and are referred to as intestate.  In the 
case of an intestate estate, the court will appoint an Administrator (male) or Administratrix (female) to 
oversee the inventory and distribution of the estate among the heirs and those holding debts against the 
deceased. 

Many estate records include information about the heirs of the deceased.  They may include names of 
siblings, children, parents, other wives, in-laws and other family connections.  References to the real and 
personal property of the deceased are included.  When following an African-American family, we may 
discover individuals who were enslaved prior to 1865.  We often find records concerning these individuals 
in the estate records of the slaveholding family.  Slaves were usually the most valuable property owned by 
the family. 

You will notice in the settlement of the estate of Jacob Garrett, an African-American resident, that his 
estate purchased one velvet coffin and case for twenty dollars.  The estate of Miles Childress included a bill 
from D.A. Payne & Company for one sack of fertilizer priced at three dollars and seventy-five cents.  

Often estate records include a sale of property of the deceased.  A portion of sales of the property of 
Jacob Garrett is included in the estate records.  These records list individuals who made a purchase 



including the item purchased and the price paid (i.e., Franklin Garret [an African-American] purchased a 
white sow and pigs for seven dollars.)  

Occasionally, the settlement of estate cannot be accomplished by simple means or someone disagrees 
with the settlement.  These cases are often found in Court records.  These records often supply more 
family information than included in the estate records.  

Legal Terms  
Ab Initio: as from the beginning, as in a complete divorce (as before the marriage)  

Administration de bonis non: of the goods not administered - When an administrator is appointed to succeed another 

who has left the estate partially unsettled, that is, of the goods not already administered. 

Administrator/administratrix:  a person appointed by a court to settle the estate of a deceased person who has died 

without leaving a valid will   

Affidavit: a sworn statement under oath  

a mensa et thoro: a divorce from bed & board (much like a legal separation) 

Appurtenances: Easements, rights of way, or agreements attached to land. 

Assignee:  one to whom some right, privilege, or property is signed over by the court  

Assigns: Anyone acting on behalf of or in place of the nominal owner. The owner may have transferred or sold his 

rights to someone else or appointed an attorney to act on his behalf.  

Assignor:  one who signs over the title or interest in something (e.g., A part or whole of an estate) to another individual 

or party   

Bequest:  commonly used to denote a gift of real estate by will; also a legacy   

Chattel: A tangible, movable article of personal property, as opposed to real property.  

Codicil:  document created by the testator to amend his/her will   

Collateral ancestor:  not in direct line of ascent, but of the same parentage (e.g. The brother or sister of a direct 

ancestor)   

Compos mentis: of sound mind 

Consanguinity:  relation by blood; descended from a common ancestor   

Conveyee: See Grantee ; Conveyor: See Grantor 

Court: a legal assembly to hear the facts of a case  

Criminal action: the process of charging, trying, and sentencing the accused of a crime  

Decedent:  a deceased person   

Decision: report of the judge's and jury's conclusion of the case  

Decessit sine prole (DSP): deceased without heirs 

Deed:  a formal written instrument, signed, sealed, and delivered according to law and conveying title to real estate   

Deed of trust: A transfer of property to someone to be held in trust for another. The deed of trust names the trustees in 

whom title is placed as security against failure to meet the terms of the loan.  

Deposition:  the testimony of a witness in writing and duly authenticated, given in the course of a legal proceeding   

Detinue/replevin: recovery by a person of goods unlawfully taken out of his or her possession, by means of a special 

form of legal process. 

Devise:  to grant property by will   

Devisee:  one to whom property is given by will   

Dower: A wife's interest in her husband's property, inheritable at his death. 

Escheat:  reverting of property to the state upon the death of an owner without heirs   

Estate:  the property of a deceased person, also a right, title, or interest in that property   

Et al: and others 

Et Seq: and the following one or ones (used in citations) 

Et uxor/ et ux: And wife  

Et Vir: and husband 

Evidence: proof concerning the case which is presented at the trial  

Examination: a search for truth, which involves asking questions during a trial  

Executor:  the person named in a will and appointed by a court to carry out the provisions of the will   

Executrix:  feminine form of executor   

Ex parte: from one party; issued without all parties having to be represented. 

Fee simple: an estate in land, absolute and without limitation   

Fee tail: an estate of inheritance in land, limited to a particular class of heirs (i.e. eldest son)   

Extracted from Bouvier’s Law Dictionary, 1856:   

https://constitution.org/1-Constitution/bouv/bouvier.htm 

 

https://constitution.org/1-Constitution/bouv/bouvier.htm


Feme covert: a married woman ; Feme sole: a single woman 

Fieri facias: fi fa A common law writ to enforce collection of a debt. Typically executed by the sheriff, the property of 

the debtor is sold to satisfy the claim.  

Freeholder:  a person who held land in fee simple. He had the right to vote and hold public office   

Grant:  a term used in deeds for transferring title to real property   

Grantee:  buyer; one to whom a grant is made   

Grantor:  seller; one who makes a grant (e.g. Transfers title to real property)   

Guardian:  a person appointed by a court to care for the property and rights of a minor or someone otherwise 

incapable of administering his own affairs   

Heir:  a person who by descent or right of relationship inherits an estate upon the death of his ancestor   

Hereditament: Anything that can be inherited. 

Holographic will:  a will entirely in the handwriting of the testator   

Householder: head of the household, not necessarily a freeholder 

Imprimis:  first of all   

Indenture: A written agreement.  

Infant:  a person not of legal age; a minor   

Intestate: Having no will 

Inventory:  a list of goods or valuables in the estate of a, deceased person, filed in probate court by an executor or 

administer  

Joint tenancy: Ownership by two or more people 

Legacy:  a gift by will 

Legatee: one given a gift by will   

Lien: A charge or claim upon someone's property as security for a debt. 

Life Estate: An estate with duration limited to the lifetime of the holder  

Lis pendens: Latin for "suit pending." 

Livery of Seizin: An public conference of ownership to a freehold estate. 

Lineal descendant:  a person in the direct line of descent   

Moiety: A share or portion. 

Mortgage: deed of sale with a condition attached such that the sale was void if certain payments are made by a certain 

date.  

Non compos mentis: not of sound mind 

Notorial (authentic) will: will made by the testator before a notary it is retained in the notary's file until the testator's 

death   

Nuncupative will: an oral or unwritten will, declared by the testator in his last sickness and in the presence of 

witnesses, and later reduced to writing by someone other than the testator   

Order: A dictate of action by the court 

Perjury: a lie when a promise (a sworn oath) has been made to tell the truth  

Personal property:  all property other than real property   

Per stirpes: Latin phrase (meaning by branch) used in wills that specifies that each branch of a group of beneficiaries 

is to receive an equal share of an estate. 

Posthumous:  born after the death of a parent   

Primogeniture:  condition of being the first: born child of the same parents; in law, the right of inheritance by the 

eldest son   

Probate:  the process of proving a will; a thing proved 

Promissee: one to whom a promissory agreement is issued (deed of trust) 

Promissor: one who executes a promissory agreement 

Quitclaim Deed: A common type of deed in which the seller relinquishes claim to whatever rights were held on the 

property, but does not guarantee that that the property is actually free of claims by others.  

Relict:  a widow;    

Scire facias: sci fa A writ requiring a party to show why a judgment should not be vacated, executed, or annulled.  

Seizin: Ownership or 'in fact' possession of a freehold estate. 

Sibling:  a brother or sister; all children of the same parents   

Subpoena: a document requiring the appearance of a witness in court  

Supercedeas: surety bond required from an appellant who wants to delay payment of a judgment until the appeal is 

completed. 



Tenancy by the entirety: A form of joint tenancy usually by husband and wife. Title automatically transfers to the 

survivor upon the death of one party. Neither party can sell or divide the property without the consent of the other.  

Tenancy in common: Title held by two or more people where each person can sell their interest without the consent of 

the other owners. There are no rights of survivorship.  

Testament:  a document indicating the disposition of one's personal property at death   

Teste:  Witness.  

Testate: Having a will.  

To wit: That is to say.  

Trial: legal examination of the facts of a case before a judge and possibly a jury  

Trustee:  a person to whom property or management of property is given for protective care   

Viz., Vizt.: Videlicet. That is to say. Read as “namely” or “to wit,” 

Warrant: a legal document giving authority to do something 

Will:  the legal document containing the statement of a person's wishes regarding the disposal of property after their 

death   

Alabama: 
1806-Every person of the age of twenty-one years, of sound mind, lawfully seized of any lands tenements, or 
hereditaments, within this state, in his or her own right, in fee simple, or for the life or lives of any other person or 
persons, shall have the power to give, devise, and dispose of the same, by last will and testament in writing: Provided, 
That such last will and testament be signed by the testator or testatrix, or by some person in his or her presence, and 
by his or her direction, and attested by three or more respectable witnesses, subscribing their names thereto,  in the 
presence of such devisor; saving, however, to the widows of testators, their dower in lands, tenements, or 
hereditaments so devised. 
https://catalog.hathitrust.org/Record/010448256 
A digest of the laws of the State of Alabama containing all the statutes of a public and general nature, in force at the 
close of the session of the General Assembly, in February, 1843. C. C. Clay, Tuskaloosa : Printed by M.J. Slade, 1843 

North Carolina: 
1766 - compelled all the children, except the heir at law (the eldest son), to bring into account in the settlement and 
distribution of the personal estate of the parent, the lands advanced to them by the parent. Chap 3 § 1: Distribution 
of Intestate Residue Estate , Acts of the North Carolina General Assembly, 1766 (November 03, 1766 - December 02, 
1766), The State Records of North Carolina, Volume 23, p 665 
1784 - abolished the right of primogeniture, and gave the lands to all the sons equally; (or daughters if there were no 
sons) 
If the husband die leaving no child, one child or two children, the widow shall be entitled to one-third part of the 
personal estate. If more than two children, the widow shall be entitled to a child’s part. 
Chap 22: An Act to regulate the descent of Real Estates, to do away Entails, to make provision for Widows, and 
prevent frauds in the Execution of last Wills and Testaments, Acts of the North Carolina General Assembly, 1784, 
(April 19, 1784 - June 03, 1784) The State Records of North Carolina,  Volume 24: 572-577. 
1795 - raised the daughters to a level with the sons, in the inheritance. So that since 1795, all the children compose 
the heir at law,.(Chap 435, Acts of the North Carolina General Assembly, 1795) Summarized In  Laws of the State of 
North Carolina…, rev. Hen. Potter, J.L. Taylor & Bart Yancey. Raleigh: J. Gales, 1821, Ch 204 (465-472).  
Current NC Court FAQs on Estates: http://tinyurl.com/NGS-Estate1 

South Carolina: 
Feb 1791 - primogeniture abolished with effective date of 01 May 1791.  The SC law of 1791 states the following 
concerning the disposition of the deceased's real property, if the deceased died without a will (intestate): 
"1st.  If the intestate shall leave a widow and one or more children, the widow shall take one-third of the said estate, 
and the remainder shall be divided between the children, if more than one, but if only one, the remainder shall be 
vested in that one forever. 
"2nd.  The lineal descendants of the intestate shall represent their respective parents and be entitled to receive and 
divide equally among them the shares to which their parents would respectively have been entitled had they survived 
the ancestor. ... " Thomas Cooper, Statutes at Large of South Carolina (first published 1839), Volume Fifth, page 162] 
Current SC Court FAQ on Probate:  http://tinyurl.com/NGS-Estate2 
[Choose Introduction tap – see Probate Courts Paragraph] 

https://catalog.hathitrust.org/Record/010448256
http://tinyurl.com/NGS-Estate2
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___________State of Tennessee Davidson County Court Oct Term 1870___________ 

Charles Bosley decd  Will  Recorded Decmbr. 9th 1870 

  _____This is my last will and testament ______ 

I wish my debts and funeral expenses to be paid and also the expenses 

Of the administration of my estate including a reasonable compensation to 

My Executors for their services 

 I give and devise to my wife for and during the period of her natural 

life the one third part in value of my entire real estate, to be laid off and 

assigned to her according to law, out of the tract of land on which I now 

reside near the City of Nashville, the same being equivalent to the dower 

interest to which by law she is entitled. I also give to my wife the one ten 

part of my entire personal estate, in case she survives me 

 I give to Powhattan Bowling his heirs &c. the house and lot Known as 

the George Sloan House fronting about twenty five (25) feet on lower Market S[t] 

in the City of Nashville. 

 I give to my name-sake Charles Bosley Erwin, the sum of Five Thou 

-sand Dollars ($5000 00) to be paid by my Executors in current funds 

 I direct my Executors to set apart the sum of Twenty Thousand Dollars ($20,00[000)] 

in gold and to preserve it as a sacred fund, letting it remain as so much 

unproductive capital, not even lending it in interest, and on the day that 

my great grand-daughter Gertrude Bosley Bowling arrives at the age of twenty 

one years, I wish my executors to pay over the said sum of money in gold 

to her as a birthday present, for her sole and separate use not to be liable  

for the debts or contracts of any husband she may ever have. This legacy  

is not to vest until said Gertrude reaches her majority 

 The rest and residue of my estate real personal and mixed including the 

revision of the lands given to my wife and also including the legacy of 

personalty bequeathed to her should she not survive me. I give and devise to 

my Executors hereinafter named, who are also constituted Testamentary and 

Executory Trustees or to the survivor of them or to either one who may accept the 

trust, his or their heirs and assigns in trust, nevertheless for the following 

uses and purposes that is to say, the estate is to be Kept together and im- 

-proved to the best advantage as near as possible in the manner heretofore 

?ed by myself, the interest, rents issues and profits of which are to 

be used applied, and appropriated for the education benefit, support 

and maintenance of my great grand-daughter Gertrude Bosley Bowling 

now an infant for and during the period of her natural life, for her  

sole and separate use, her receipt to be a good voucher to my Exectors for 
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said interest, rents, issues and profits, and the same not to be liable for 

the debts or contracts of any husband she may ever have, and upon the 

death of said Gertrude leaving issue at the time of her death said Executors 

are required to transfer and convey the corpus of said estate devised to them as aforesaid 

in trust, unto any child or children of said Gertrude who may be living at the time of her death,  

share and share alike in fee simple forever, and if any child may have died during Gertrudes  

life leaving children or issue, said children or issue to represent and take the share  

of the parent, but should said Gertrude die without issue living at the time of her death,  

then the corpus of said estate including any interest, rents, issues & Profits, not used or  

appropriated for the benefit of said Gertrude, and also including said legacy of twenty thousand  

dollars ($20,00000) in gold, should the same not have vested, is to be disposed of as follows, 

that is to say, I give fifteen thousand dollars (15,00000) to Gerard Brandon and his wife  

or the survivor of them of the State of Mississippi, and I also give fifteen thousand dollars (15,00000)  

to my wife should she be then living, and all the remainder of my estate including all lapsed  

legacies &c. so that I may not die intestate as to my property, is to pass to and vest absolutely 

according to the laws of descents and distributions in the person whoever they may be, who  

would have inherited the estate as my heirs and distributees, and had I then, that is at the time of 
Gertrudes death, died intestate and without wife, children or issues living at the time of my death,  

I being my positive injunction that my son John B. Bosley is not to be counted as heir, distrib- 

-utee or legatee, and said real and personal estate is to be disposed of the real estate to descend and the 
personal estate to be distributed as if he were no kin to me.  In other words, having provided liberally for 
my wife, and my son not being deemed worthy of my bounty, the claims of those two persons, their heirs  

and assigns are to be entirely excluded in the disposition of said remainder. The law will designate and [] 
out the person who are to take under this clause and they will of course take as devisees and legatees, as I 
have as son John B. Bosley living who is hereby disinherited and is not to claim any thing under my  

will.  My Executors are authorized if in their judgement they deem proper, to  

Appropriate annually, three hundred dollars ($30000) for the support of my son, John  

B. Bosley, and this bequest is merely to keep him from coming to want, and is  

not to be the subject of any claim, or right of action on his part, My Executors 

May sell any of my personal property, holding the proceeds upon the origin- 

-nal trusts of the will: 

 I appoint G.M. D. Cantrell and Horace Scales by Executors and Trustees,  

not requiring security of either of them. 

     Witness my hand and seal, January 16th 1864 

Witnessed by us in the presence of the 

testator and at his request 

John M. Lea    Jno. O. Ewing 

 

 ________________Codicil to my will________________ 

I appoint John M. Lea one of my Executors, not requiring security, and request 

him to accept the same, if he can possibly do so. Witness my hand Nashville Oct. 30th 1865 

Signed by us in the presence of the testator and at his request,  Chas. Boseley 

H. A. Gleaves, W. B. Bayless, W. T. Berry 
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________________Codicil to my will________________ 
By the terms of my will, in case of the death of my great grand-daughter 
Without issue living at the time of her death, my estate is to be divided as if  
I had then, that is at the time of Gertrude’s death died intestate. Now in that 
event Mrs. Thomas Harding would be one of my heirs and distributees, but for 
reasons satisfactory to myself. I will and declare that in the distribution 
and descent of my real and personal estate, said Mrs. Harding her heirs and 
assigns, are not to be taken as heir and distribute, and the estate is to be divided as if she were not in any 
way related to me. 
     Witness my hand Decr. 23rd 1865 
Signed by us in the presences of the   Chs. Bossley 
testator and at his request 
W. B. Bayless 
W. T. Berry 
H. A. Gleaves 
 
A codicil to the last will and testament and codicils thereto attached  
heretofore made by me 
    I revoke that part of my last will and testament 
appointing G. M. D. Cantrell one of the Executors and Trustees of my estate 
     Witness my hand Febry. 22d 1867 
Signed by us in the presences of the   Chs. Bossley 
testator and at his request 
 John Armfield 
 Jno. H. Williams 
 Wm E. Owen 
 
___________State of Tennessee Davidson County Court Oct Term 1870___________ 
A paper writing purporting to be the last will and testament of Chas Bosley de[cd] 
was produced in open Court for probate and proved thus: John M. Lea 
one of the subscribing witnesses thereto being first duly sworn deposes and says 
that he became such at the request of the said Charles Bosley, in his presence 
and in the presence of Jno. O. Ewing the other subscribing witness thereto who 
is now deceased, and that he verily believes the said testator was of sound a[nd] 
disposing mind and memory at the time of executing the same. And a codicil 
to said paper writing, being at the same time produced in open Court for probate was proven  
thus: H. A Gleaves and W. T. Berry two of the subscribing witnesses thereto, being first duly  
sworn depose and say: that they became such at the request of the said testator, and in his  
presence and [that] they verily believe, that he was of sound and disposing mind and memory 
on the 30th of Oct. 1865 at the time of executing the same.  And another codicil to said paper riting dated 
Dec. 23d 1865, was also produced in open Court for probate and proved thus: W. T. Berry and . A. Gleaves 
two of the subscribing witnesses there to being first duly sworn depose and say that they became  
such at the request of the said Charles Bosley and in his presence, and that they verily believe,  
that he was of sound and disposing  mind and memory at the time of executing the same.  And another 
codicil to said paper writing, dated Febry. 22d 1867 was produced in open 
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Court for probate and proved thus Jno H. Williams one of the subscribing  

witnesses thereto, being first duly sworn deposes and says that he became 

such at the request of the said Charles Bosley in this presence and in the  

presence of the other subscribing witnesses thereto (one of who Jno. Annfield 

is beyond the jurisdiction of this Court, and the other Wm E. Owen is now 

decd.) and that he verily believes that the said Charles Bosley was of 

sound and disposing mind and memory at the time of executing the same. 

And S.W. Childress a credible witness being first duly sworn deposes and says 

that he is well acquainted with the handwriting of Wm E. Owen one of the  

subscribing witnesses to said codicil, and that he verily believes that the 

signature thereto purporting to be his is in the own, proper and genuine 

hand-writing of the said Wm E. Owen who is now deceased. 

Ordered therefore that said paper writing, and the three several codicils  

thereto, be admitted to record as the last will and testament of Charles  

Bosley decd. 

 

 


